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Alors la matière sur laquelle on statue est générale comme la volonté qui statute. C’est cet
acte que j’appelle une loi.2
Introduction
The preceding quote of Jean-Jacques Rousseau, implicitly, incorporates a considerable
portion of the debate in France over the origins of law and the roles of the legislature and
judiciary in a democratic State.3 In the Rousseauist model of a democratic state, the law is
supreme, an expression of the general will, of the people, which is the strongest authority,
after God and natural laws, in a democratic State.4 Perhaps due to historical coincidence, the
revolutionary and post-revolutionary French Republic combined this Rousseauist model—and
its concomitant idolization of the written, general law—with a historical disdain for judges
and the judiciary following the Revolution in 1789, and thereby created a unique legal and
political organization that has over time come to be seen as a possible alternative or
competitor to the Anglo-American legal model and conception of democracy.5
Despite the various revolutions that occurred in France during the 19th century, two
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unique features were present, and are still present to differing degrees, in the French
organization of the State and its legal institutions: (1) the separation of administrative (or
executive) law from private law and criminal law, and the consequential creation of courts of
civil and criminal jurisdiction and courts of administrative jurisdiction; and (2) the attempted
codification of the guiding principles of law into codes that the judiciary should apply, more
or less bureaucratically, to the litigation at hand.6 By 1790, a law had been passed by the
revolutionary legislature forbidding judges from interfering with administrative functions.7
This principle of separation of administrative law from private and criminal law persisted over
the years as the highest administrative court, the Conseil d’État, evolved, and as a formal
court, the Tribunal des conflits, was created to determine, in case of a dispute over a court’s
subject-matter jurisdiction, whether it should be heard before a civil or criminal court, or
before an administrative one.8
By the 1870s, France had a highly delineated and technical body of civil and criminal
law, and administrative law (well in advance of the Administrative Procedure Act’s
promulgation in 1946 in the United States).9 Additionally, in 1804 the first rationalized code
entered into legal force in France; it laid out the general principles of private, civil law, and
did not merely restate years of case law and statutes, as previous historical attempts at
codification usually involved—generally making such previous historical codes long and
cumbersome.10 The first code, and subsequent ones, were rational, organized by subjectmatter and contained numbered articles, or sections.11 By 1810, codes for criminal procedure,
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for criminal law, for civil procedure, and for commercial law had all entered into legal force.12
Interestingly, however, the French legislature has not adopted a code for administrative law,
which in turn gives the State a certain flexibility in judicially developing and applying
administrative law, an area of law which could consequently constrain the State’s power.13
Thus, given the separation of subject-matter areas of law and the rationalization of the
sources of law, in France a so-called civil law model has developed, in opposition to a
common law, or Anglo-American, model.14 In this French or civil law model, courts of
general jurisdiction do not exist, as they do in most common law jurisdictions—such as in the
State of New York, with the Supreme Courts (the trial courts in New York) constitutionally
guaranteed general jurisdiction—and the sources of law and legal principles are generally laid
out in concise, written, organized codes, as opposed to the common law model where legal
rules and principles are most often developed over time through case law, through so-called
judge-made law.15 Moreover, in the French legal system, despite some of the actual and
probably growing similarities between civil and common law systems, there is a strong
disdain, or at least distrust, for ‘judge-made law’ and the general common law legal method
where one relies primarily on case law, comparing and distinguishing cases as a first resort for
legal authority in most instances.16
Nevertheless, France is a Western European democracy and despite the differences
between the French legal system and the Anglo-American legal system, there are many
similarities, including a present emphasis on fundamental rights and the rule of law.17
However, how France and the United Kingdom and its legal progeny, the United States,
arrived at the rule of law is quite divergent; whereas in the early 17th century, the United
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Kingdom had the strong beginnings of a legal tradition emphasizing the rule of law, and by
the late 18th century the United States had enacted its last and current constitution, France
throughout the 19th century suffered a series of revolutions and changes from democratic
republics to monarchies and back, and further suffered a total of three catastrophic invasions,
one in the late 19th century, and then two in the first half of the 20th century.18 France,
arguably, did not have stable legal institutions guaranteeing the consistent rule of law until
after World War II when the Fifth Republic came into existence in 1958, and a novel legal
institution appeared in France, the Conseil constitutionnel, perhaps contesting the prior
theoretical underpinnings of law and the State, and disturbing the distinct, balanced powers
and subject-matter domains of the Cour de cassation and the Conseil d’État.19
French constitutional law and the Conseil constitutionnel will be the focus of this
article. More precisely, this article will delve into the new constitutional reforms in France
that took place from 2008–2010, with the intent of allowing the reader to answer the question:
is France abandoning, albeit somewhat slowly, its so-called Republican model where the law
and the legislature are supreme, and are without substantial interference from judges and the
courts?20 Of note, following the constitutional reforms of 2008–2010, for the first time since
the Revolution of 1789 a citizen involved in litigation can now attack a promulgated law on
the grounds that the law is contrary to the Constitution of the Fifth Republic, and have the law
annulled by the Conseil constitutionnel.21 Before the constitutional reforms of 2008–2010,
such collateral attacks on the constitutionality of a law were never possible; a law could only
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be declared unconstitutional before its promulgation and upon an appropriate petition by
lawmakers and/or the executive, within a defined time period.22 Are the constitutional and
institutional reforms of 2008–2010 a substantial abandonment of the Rousseauist democratic
model of the State, the law, and the citizen?; or is the new power granted to the Conseil
constitutionnel merely a highly circumscribed power of judicial review—with the historical
high courts (the Cour de cassation and the Conseil d’État) filtering constitutional questions on
the grounds of their relevancy to the litigation at hand—where the Conseil constitutionnel is
only able to act on very narrow constitutional grounds that put little of the historical
foundations of the so-called French legal model, with its emphasis on written or statutory law,
the legislature, and strictly delineated subject-matter courts, into question? As an example of
this topic, a recent decision of the Conseil constitutionnel will be discussed, the Daniel W., et
autres case.
French Constitutional Law Pre-Reform
Before discussing the constitutional reforms of 2008–2010, it is necessary to give an
introduction to French constitutional law. American students of law, legal professionals and
academics may take for granted the general power of the U.S. Supreme Court, the highest
court in the United States, to strike down laws that the justices deem contrary to the text of the
constitution or constitutional case law.23 In many civil law nations, this power to attack a law
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on constitutional grounds a posteriori!that is, after the law has been promulgated!is often
very circumscribed, or more often, non-existent.24 In France, until the creation of the Fifth
Republic in 1958, and until the development of important case law in 1971 by the Conseil
constitutionnel, and the constitutional reforms of 2008–2010, attacks on the constitutionality
of a law were severely limited.25
Again, one should underline the philosophical underpinnings of the French legal
system and the place given to the constitutional control of laws: laws represent the general
will, and nothing (beyond God and natural laws in the original 18th century sense of the
French or civil law model) is higher in the democratic state; the basis of a democratic state is
the general will expressed through the popular election of representatives to a legislative body
who vote on laws to realize whatever general will may exist, or be found.26 The idea of an
unelected body, such as a Supreme (constitutional) Court, checking or controlling the
expression of the general will as expressed through voted laws would be ideologically
impermissible, particularly to the French Revolutionaries at the end of the 18th century.27
Thus, until the Constitution of the Fourth Republic in 1946, there was no constitutionally
created body to ensure that the legislature respected the French constitution when passing
laws; and this Conseil constitutionnel created in the Fifth Republic really did not invalidate
laws on the basis of constitutional rights until a major self-initiated evolution in 1971.28
Nevertheless, it eventually became apparent, especially through the various
revolutions of the 19th century and the wars of the late 19th and early 20th centuries, that a
is no right to have a constitutional claim adjudicated, and it may not even be necessary in all cases; under this
theory state courts would be the guarantors of upholding the Constitution, but then, the issue of Congress’s
ability to strip state courts’ jurisdiction then comes into play. See LOW, supra at 273.
24
See, e.g., PIERRE PACTET & FERDINAND MÉLIN-SOUCRAMANIEN, DROIT CONSTITUTIONNEL 176 (27e ed
2008) (noting that the German Federal Constitutional Court in Karlsruhe can be asked to determine the
constitutionality of a federal law or a law of the German States (Länder) upon petition by the federal
government, the government of a State (Land), one-third of the members of the Parliament (Bundestag) or a
court.
25
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26
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27
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constitution, without a body to ensure that the principles laid out therein are respected, was
probably a mere pious vow.29 In 1946, for the first time, the Constitution of the Fourth
Republic created the Comité constitutionnel—a council, or dare one say court, legally
separate from the historical Conseil d’État and the Cour de cassation—however, this body’s
powers were strictly confined to adjudicating disputes between the executive and the Upper
House of Parliament before a vote on a proposed law was called.30 Essentially, the body
ensured that the legislature did not overstep its constitutionally enumerated powers and enter
into the constitutionally declared role of the executive.31 Notably, this body did not hear
petitions from private citizens about the constitutionality of a law, originally or on appeal;
once a law was promulgated, it remained in effect and valid until the legislature voted a new
law abrogating or replacing it.32
From 1946 to 1958, however, France experienced another politically and economically
unstable period.33 Thus, in 1958 a new constitution was written and entered into legal force
under the General De Gaulle.34 Title VII of the Constitution of the Fifth Republic created a
new, legally independent body to ensure that laws respected the text of the Constitution: the
Conseil constitutionnel.35 This supreme council, also charged with controlling the regularity
of elections, can be petitioned under Art. 61.2 of the Constitution of the Fifth Republic in
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order to examine the constitutionality of a law, before it is promulgated.36 Originally, only
the President of the Republic, the President of the Senate, and the President of the National
Assembly (the lower house of Parliament) could petition the Conseil constitutionnel to
adjudicate the constitutionality of a proposed, and/or voted, but not promulgated, law.37
However, a constitutional revision of 29 October 1974 allowed 60 members of either chamber
of the Parliament to petition the Conseil constitutionnel to examine the constitutionality of a
proposed law before promulgation.38 Again, what is missing here is a posteriori control of the
constitutionality of a law, and the right of a private citizen in litigation to challenge relevant
and dispositive laws on constitutional grounds.
It appears that the drafters of the Constitution of the Fifth Republic intended the
Conseil constitutionnel to have a modest role when it reviewed the constitutionality of a law;
particularly, under the originalist view, the Conseil constitutionnel was an arbiter of
legislative and executive competence, merely ensuring that the legislature did not usurp the
power of the executive, and vice-versa to a lesser extent.39 Of note, the Constitution of the
Fifth Republic enumerates specific legislative powers in Article 34; from its birth in 1959 and
until 1971, the Conseil constitutionnel seemed to adjudicate only whether or not the
legislature exceeded its constitutional grant of powers and entered into the realm of executive
power.40 That is, until 1971, the Conseil constitutionnel merely looked at whether or not the
Parliament or Government had respected the text of the Constitution and did not look at
whether or not substantive rights guaranteed in the Constitution had been violated by the
passage of a specific law.41
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In 1971, the Conseil constitutionnel took a sharp turn: in the case on the Liberty of
Association, all of one page long, the Conseil constitutionnel declared a law, which was going
to be promulgated, legally invalid as it violated substantive rights guaranteed by the French
Constitution.42 Factually concerning this case, in January of 1971, Simone de Beauvoir and
others sought to register an association named Association des Amis de la cause du people.43
An application for official recognition of the group was made with the local prefecture (of
police), which refused to recognize the group by refusing to deliver to the group proof of
filing of an application for official recognition, the first step in being recognized as an
association by the State.44 A great public debate ensued, with accusations of communist
witch-hunting against Simone de Beauvoir; the Government consequently proposed a law to
modify the Law of 1 July 1901, which guaranteed the liberty of association.45 The
Government maintained that the Law of 1 July 1901, which recognized a fundamental liberty
of association, was silent on the State controlling a priori the official creation of an
association, which might be contrary to the interests of the State (thereby recognizing that the
State could refuse to recognize groups if against the interests of the State).46 The President of
the Senate petitioned the Conseil constitutionnel concerning the constitutionality of this law,
after both the Senate and National Assembly had debated the law, but only the National
Assembly had voted to approve it; the Senate had rejected it in three different votes.47 The
Conseil constitutionnel took up the petition and declared the proposed law contrary to the
Constitution of the Fifth Republic as it violated a fundamental liberty guaranteed by the
Constitution: the liberty or right of association.48 For the first time, the Conseil
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constitutionnel referred to the substantive rights mentioned, explicitly and implicitly, in the
Preamble to the Constitution of the Fifth Republic, and declared a law unconstitutional on the
grounds of a violation of these rights.49
After the decision on the Liberty of Association, it became apparent that the Conseil
constitutionnel was to take on a new role, the guarantor of substantive rights within the
legislative process, and consequentially a new legal theory appeared in France, that of the
bloc de constitionnalité (or the Block of Constitutionality). In this “block,” one finds the
fundamental rights and liberties that the Constitution of the Fifth Republic protects; the
Preamble to the Constitution of the Fifth Republic refers back to the Preamble of the
Constitution of the Fourth Republic, 1946, which enumerates certain rights and liberties, and
refers to reader to the Declaration on the Rights of Man and Citizen of 1789, which also
enumerates rights and liberties.50 Importantly, the text of the Preamble to the Constitution of
the Fourth Republic also recognizes the fundamental principles recognized by the laws of the
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The Preamble to the Constitution of the Fifth Republic makes reference to the Preamble of the Constitution of
the Fourth Republic, which contains certain rights, and which refers to the Declaration of the Rights of Man and
of the Citizen of August 26, 1789, and other liberties recognized by laws of the Republic. The text, in pertinent
part, declares:
In the morrow of the victory achieved by the free peoples over the regimes that had
sought to enslave and degrade humanity, the people of France proclaim anew that each human
being, without distinction of race, religion or creed, possesses sacred and inalienable rights. They
solemnly reaffirm the rights and freedoms of man and the citizen enshrined in the Declaration of
Rights of 1789 and the fundamental principles acknowledged in the laws of the Republic.
Constitution du 27 octobre 1946 [The Constitution of the Fourth Republic], preamble.
50

See PACTET, supra note 24, at 500. See generally Constitution du 27 octobre 1946 [The Constitution of the

10

Republic.51 This provision essentially allowed the Conseil constitutionnel in its decisions to
determine not only if a proposed law is against a fundamental right or liberty explicitly
mentioned in the Preamble to the Fourth Republic of 1946 or the Declaration on the Rights of
Man and Citizen of 1789, but also whether or not there are any other fundamental rights or
liberties that have been recognized by legislation (i.e. statutory law passed by Parliament)
before the Preamble of the Constitution of the Fourth Republic came into existence in 1946.52
Thus, the Conseil constitutionnel, since 1971, has assumed the role of not only determining
whether proposed laws violate a fundamental right or liberty, but also what are the
fundamental rights and liberties in the Fifth Republic.53
Again, until the reforms of 2008–2010, a private citizen could not attack a
promulgated law in court; a law could only be “controlled” for constitutionality within the
legislative process, and only legislators and/or the executive had standing to petition the
Conseil constitutionnel.54 However, this raises the issue of what is a law? Articles 58–61 of
the Constitution of the Fifth Republic note that the Conseil constitutionnel can control the
constitutional regularity of elections for President, the Senate, and the National Assembly, of
referendums, of organic laws, of regulations from the Parliamentary bodies, and of laws.55
This enumeration excluded administrative acts which belong to the competence of the
administrative courts and the Conseil d’Etat, the highest administrative court in France.56

Fourth Republic], preamble; see also Declaration of the Rights of Man and of Citizen, 26 August, 1789.
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Acts by private citizens and non-administrative judicial acts would be attackable in the civil
and criminal courts and the Cour de cassation, the highest criminal and civil court in France.57
Thus, the domain of constitutional control or review by the Conseil constitutionnel is limited
to: proposed laws and amendments to laws, laws voted on but not yet promulgated, organic
laws58, ordonnances (translated as either ‘decrees’ or ‘ordinances’) passed by the government
with legislative force59 and later explicitly or implicitly ratified by Parliament, treaties and
international engagements, regulations of the National Assembly and the Senate, and various
laws from overseas territories.60 However, the Conseil constitutionnel in its jurisprudence has
refused to examine the constitutionality of laws passed by referendum as these laws are the
direct expression of the People, of the general will, and the spirit of Article 61 of the
Constitution of the Fifth Republic is to allow the Conseil constitutionnel to control laws that
come from indirect representation, that is, Parliament.61 Any other act, such as an
administrative one, belongs to the Conseil d’Etat, and any other private act and nonadministrative judicial act belongs to the Cour de cassation. Importantly, the Conseil d’Etat
and the Cour de cassation often freely intervene in their specific domains and control acts on
the grounds that they are not constitutional, but not laws; thus, these two other supreme courts
do have an indirect role in determining what exactly are the fundamental rights and liberties
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of the Fifth Republic.62 It may appear that France has refuted, or perhaps never followed, the
notion in American constitutional case law that there should be one unitary source of
constitutional law, expressed through the United States Supreme Court.63
Thus, once a law has been promulgated in France, before the constitutional reforms to
be discussed below ending in 2010, a litigant could not attack the constitutionality of a law; he
or she could attack an administrative act or a non-administrative judicial act, but not a law
passed by Parliament or a governmental decree with legislative force ratified by Parliament.64
However, there is one indirect device that a litigant can use in proceedings against a law in a
civil, criminal, or administrative court; this is done through Article 55 of the Constitution of
the Fifth Republic.65 This article provides that international treaties and accords trump
national laws as long as three conditions are met: (1) the treaty or accord has been regularly
(i.e. legislatively) approved; (2) the treaty or accord has been published in an official
reporter; (3) the other party or parties to the treaty has or have approved and integrated the
same treaty or accord into its or their law.66 It should be noted, however, that the criminal,
civil and administrative courts generally do not pronounce a law contrary to an international
treaty or accord with the intent of invalidating the law, but treat it as a question of two
competing norms being advocated by the parties, and apply to the litigation the one norm that
is in conformity with the Constitution—that is, the court applies the international norm to the
litigation if the national norm violates the international obligations of the French Republic,

depuis-1959/1962/62-20-dc/decision-n-62-20-dc-du-06-novembre-1962.6398.html.
62
See PACTET, supra note, at 513–515.
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See, e.g., Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803); McCulloch v. Maryland, 17 U.S. 316 (1819);
Seminole Tribe v. Florida, 517 U.S. 44 (1996); City of Boerne, 521 U.S. 507 (1997); see also supra text
accompanying note 23.
64
See BELL, supra note 17, at 149–150, 176–187.
65
See PACTET, supra note 24, at 565; the text of Article 55 declares: “Treaties or agreements duly ratified or
approved shall, upon publication, prevail over Acts of Parliament, subject, with respect to each agreement or
treaty, to its application by the other party.” Constitution du 4 octobre 1958 [Constitution of the Fifth Republic]
art. 55.
66
See PACTET, supra note 24, at 565.
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and then sort of ignores the essentially unconstitutional character of the law.67
Significant discussion and debate have occurred in France over the meaning of Article
55; some have questioned whether or not Article 55 requires that all properly voted,
published, and reciprocal treaties trump French laws—that is, that the national courts and
judges of France are under an obligation to apply international and/or European law
regardless of other French constitutional norms, which may hypothetically be in conflict with
international and/or European law.68 The jurisprudence from the Conseil d’Etat and the Cour
de cassation seem to indicate that properly voted, published and reciprocal treaties will trump
French laws; however, a treaty cannot force the application of a provision in an international
treaty that would be contrary to French constitutional norms.69 This jurisprudence seems to
maintain French sovereignty, yet reaffirm within reason the country’s international
obligations (which some may view as a fool’s errand).70
Unlike the U.S. Supreme Court, even though the French created a Conseil
constitutionnel in 1958 to control the constitutionality of laws, at least on strictly textual and
institutional grounds found within the Constitution, or possibly on grounds of fundamental
rights and liberties post-1971, the Conseil constitutionnel has highly circumscribed powers,
far from the general power of constitutional review that the U.S. Supreme Court has asserted
since Marbury v. Madison.71 In particular, before 2010, private individuals could not attack a
law that had cleared the national Parliament; the promulgation acted as a barrier to all attacks
on the constitutionality (referred to as the loi écran), though a basis did exist under Article 55

67

Id. at 569.
See BELL, supra note 17, at 19–20; see also CATHERINE ELLIOTT, ERIC JEANPIERRE, CATHERINE VERNON,
FRENCH LEGAL SYSTEM 56–60 (2d ed. 2006).
69
See ELLIOTT, supra note 68. See 20 October 1989, Arrêt Nicolo, Conseil d’Etat [CE] [highest administrative
law court], Section du Contentieux [litigation section] N° 108.243 in Lebon, Les grands arrêts du Conseil d’Etat
et du Tribunal des Conflits (holding that international law, in particular European law, is fully integrated into
French law (and in case of conflict it appears that the international norm may govern)).
70
See supra text accompanying note 69.
71
See generally Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803) (per Marshall, C.J.) (holding that the
U.S. Supreme Court has the power to invalidate federal statutes that violate the text of the U.S. Constitution).
68

14

of the Fifth Republic’s Constitution to have an international law or norm applied if a French
law or laws were in direct conflict with the international law. Attempts occurred in 1990 and
1993 to give, legislatively, rights to citizens to attack laws on constitutional grounds.72
However, these attempts failed; in 2008, however, a constitutional revision passed Parliament
which gave private citizen’s the first right to attack a promulgated law on the grounds that it
was unconstitutional.73 Nevertheless, it appears that even though this might be a significant
step in giving private citizens the right to attack a law, the right is hardly a right, but it is
probably more accurately described as a mechanism, and this new mechanism is tightly
controlled, and leaves open many questions about the balance that will occur between the
three supreme courts of France (the Cour de cassation, the Conseil d’État, and the Conseil
constitutionnel), and particularly whether or not the Conseil constitutionnel will become some
sort of supreme court that is more supreme than the other two high courts, the Cour de
cassation and the Conseil d’État.74

The Constitutional Reforms of 2008–2010: Priority Preliminary Rulings on the Issue of
Constitutionality
The French exception on the constitutional review of laws by the judiciary—i.e., that
this control may only occur before promulgation—seems to have at least somewhat
disappeared following the approval by Parliament of the Law of 23 July 2008, which
modified Arts. 61-1 and 62 of the Constitution of the Fifth Republic.75 Parliament approved
this law by a razor-thin majority of only one extra vote, after two previous attempts in 1990
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and 1993.76 This reform could possibly be the final rejection, or the beginning of a rejection,
of the absolutist ‘legicentric’ institutional view of the public powers; as one revolutionary,
Cazales, proclaimed:

In every society . . . There are only two powers, that which makes the law and
that which executes it. The judicial power . . . is only a simple function, because
its being is only the pure and simple application of the law. The application of
the law is dependant on the executive.77

The Law of 23 July 2008, which allows a private citizen for the first time to raise in litigation
the issue of the constitutionality of a relevant and/or dispositive law and possibly have it
annulled by the Conseil constitutionnel, seems to implicitly reject the view that the judiciary
is merely a bureaucratic corps applying the relevant law to each dispute; it deposits the seed
of the conception that the Conseil constitutionnel may have full subject-matter jurisdiction
over the laws and may be the final arbiter of whether or not a duly passed law is a valid law
under the Constitution (yet whether or not it gets to adjudicate all such disputes is not clear as
the other two high courts have the right to determine whether or not an attacked law is
relevant, and if not, then block review by the Conseil constitutionnel).78 The reforms
embodied in the Law of 23 July 2008 lay out three important objectives: (1) giving a right, or
at least a mechanism, to the private citizen to challenge the constitutionality of a law during
litigation; (2) purging unconstitutional laws from the legal order; (3) ensuring that the
Constitution, and not a legicentric fetishism, is the highest source of law in the nation.79
Nevertheless, specifically, how does this new law reforming Articles 61-1 and 62 of the
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Constitution realize these objectives? To answer this question, it is necessary to look at the
actual reforms in the Law of 23 July 2008.

The Law of 23 July 2008 modifies Articles 61-1 to read:

When during legal proceedings before a court, it is maintained that a legislative
disposition endangers the rights and liberties that the Constitution guarantees, the
Conseil constitutionnel may be petitioned concerning this question through a
certified question by the Conseil d’Etat or the Cour de cassation which will
decide on such certification within a fixed time period.

An organic law will determine the conditions under which the present article will
be applied.80

The same law also modifies Article 62, so that the second clause of the Article reads:

A disposition declared unconstitutional pursuant to Article 61-1 is rescinded
starting from the date of publication of the decision of the Conseil constitutionnel
or at a later date fixed by the decision. The Conseil constitutionnel will determine
the conditions and limits under which the effects of the disposition will be able to
be postponed.81

The Law of 23 July 2008 also modifies the organic law passed in 1958 concerning the
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status and proceedings of the Conseil constitutionnel to define in detail how the new law
allowing preliminary priority rulings on the constitutionality of a law should be applied.82 Of
note, the Conseil constitutionnel also reviewed the constitutionality of these changes in the
new law before it was promulgated, and not surprisingly, approved them.83
Thus, currently in France, during litigation, a party can submit a written and reasoned
paper containing an accessory plea that a law applicable to the case at hand is
unconstitutional; this pleading may allow the petitioner to obtain a preliminary priority ruling
on the constitutionality of the law.84 The ruling is preliminary because the issue of the
constitutionality of the law must be examined before any other legal issue, such as the
contention that a law is contrary to France’s international law obligations under Article 55 of
the Constitution of the Fifth Republic.85 However, the conditions of the validity of such an
accessory plea and the delay within which the court must rule vary depending on whether the
litigation is in a court of first instance, or whether it is in an intermediate appellate court, or
before the highest appellate court of the nation, the Conseil d’Etat, for administrative
litigation (between public bodies or between private citizens and public bodies), or the Cour
de cassation, for matters of private litigation or criminal law.86

Priority preliminary rulings on constitutionality and litigation at the lowest level and
intermediate appellate levels
At the court of first instance and at the intermediate appellate level, one can raise the
82
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issue of the constitutionality of a law that is relevant to, or better yet dispositive of, the
litigation.87 The issue must be raised in writing and be reasoned, without which the plea will
be barred.88 It appears that before administrative courts, there will be a hard line taken, with
judges capable of barring the plea by noting the absence of a satisfactorily written and
reasoned plea; in civil and criminal jurisdictions, the plea may be barred after the judge
notifies the parties of the lack of the written and reasoned plea and gives them an opportunity
to correct this.89 However, the issue of the constitutionality can only be raised by the parties
to the litigation, and not the judge him or herself, that is ex officio.90 During a criminal trial,
the issue may be raised at the court of first instance if the criminal proceedings are essentially
in a procedural posture that is equivalent to a grand jury in Anglo-American criminal
proceedings; after this period, the issue cannot be raised.91 However, upon appeal of a trial
court’s ruling in a criminal matter, the issue of the constitutionality of a law may be raised.92
In any appropriate circumstance, the written pleading can attack a “legislative
disposition.”93 What is a “legislative disposition?” As noted above, legislative dispositions
include organic laws, ordinary laws, but not laws passed by referendum; it also includes
ordinances passed by the government upon a priori approval by the Parliament, and then later
expressly ratified by Parliament, or implicitly ratified by Parliament through a later reference
to the ordinance in a subsequent proposed law.94
An issue raised with the new law is what are the rights and liberties that may be
alleged to be endangered by a legislative provision?95 This appears, but such is not clearly
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proclaimed, to come from the jurisprudence of the Conseil constitutionnel on what are the
fundamental rights and liberties protected by the Constitution of the Fifth Republic,
particularly through its reference to the Preamble to the Constitution of the Fourth Republic,
and this document’s reference to the Declaration of the Rights of Man and Citizen of 1789,
and other principles recognized by laws of the Republic.96 Future case law from the Conseil
constitutionnel will further clarify this issue, particularly on how free the Conseil
constitutionnel is to find new substantive rights without any legislative action beforehand
defining or creating such right(s).97
Once the appropriate plea and associated papers have been presented to the judge at
the court of first instance or the intermediate appellate court, the judge then determines
whether or not the three criteria discussed below have been met; if they are the judge will
transmit the papers and pleadings to the Conseil d’Etat or the Cour de cassation, depending
on whether the litigation is administrative, or civil/criminal, respectively.98 The judge upon
receiving the pleadings on constitutionality must decide whether or not to refer them to the
Conseil d’Etat or the Cour de cassation “without delay,” which appears to mean as soon as
possible.99 The Conseil d’Etat or the Cour de cassation will then decide whether the legal
issue(s) raised meet three criteria, in order to certify the question to the Conseil
constitutionnel.100 Importantly, the power by the Conseil d’État and the Cour de cassation to
“filter” petitions attacking the constitutionality of a law seems to possibly circumvent the
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notion that with the new law the Conseil constitutionnel will come to resemble an AngloAmerican Supreme Court, with the ability to adjudicate disputes over the constitutionality of a
law, and presiding of sorts over the other two high courts; the provisions providing for a 3prong review before certification, indeed, may create a sort of institutional struggle with all
three courts constantly attempting to shape constitutional law, with the two traditional courts
denying or transmitting the petitions for priority preliminary rulings on constitutionality that
they deem convenient or that fall within their conception of constitutional law.101
The three criteria by which the trial judge will test the pleadings for referral are: (1)
whether the contested legislative disposition is relevant to the litigation or the procedure of
the litigation, or is at the basis of the proceedings; (2) whether the legislative provision has not
already been declared constitutional by a decision of the Conseil constitutionnel; (3) whether
or not the contestation is of a serious nature.102 All three criteria must be met for the
contestation of constitutionality to be referred to the Conseil d’Etat or the Cour de
cassation.103 Importantly, in regards to the second criteria, whether or not a legislative
provision has been declared constitutional can depend on a change in circumstances: if the
constitutional text itself has changed or if facts have changed to enlarge the application of the
legislative provision to then unknown domains or subject-matters when the Conseil
constitutionnel declared the provision constitutional, then the judge may still refer the
challenge of constitutionality to the Conseil d’Etat or the Cour de cassation.104 Moreover, if
the judge determines that the challenge of constitutionality does not meet the three criteria,
then the judge can reject it in a written ruling; this ruling may not be the subject of an
interlocutory appeal.105 Additionally, if the judge does decide to refer the challenge to the
Conseil d’Etat or the Cour de cassation, the judge may not make a final adjudication on the
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case, but the case still does continue and the judge can order provisional and conservational
remedies; this again reinforces the notion that the ruling on constitutionality is one of priority
and preliminary, in that it precedes the final judgment.106 Yet again, one can see, however,
that the two traditional high courts of France, the Conseil d’État and the Cour de cassation,
retain the power to “filter” petitions, and reject them under such motives as not being
“serious” or “relevant.”107
Once all of these issues have been resolved by the lower court judge and the criteria
have been met, the challenge of constitutionality is transmitted to the Conseil d’Etat or the
Cour de cassation.108 These two courts must then decide within three months whether or not
to submit the challenge of constitutionality to the final court, the Conseil constitutionnel,
which will finally adjudicate the dispute of constitutionality and issue a preliminary priority
ruling on the constitutionality of a contested law, and possibly rescind or annul a finally
promulgated law.109 These two courts will send the challenge to the Conseil constitutionnel
if, again, three criteria are met: (1) the contested law is applicable to the litigation or
procedure; (2) the law has not already been declared constitutional by the Conseil
constitutionnel; (3) the question presented is new or presents a serious nature.110 The third
criterion here differs slightly from the third criterion that the lower court judge uses; it is
reputed that the difference is to underscore that the high civil, criminal and administrative
courts cannot rule on the constitutionality of a law under the pretext that the issue is not
serious enough; if there is a constitutional issue, it seems that the challenge must be referred
finally to the Conseil constituionnel; however, this vague wording could also conceivably
allow the high courts to filter the challenges that they like and do not like, and implicitly
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preserve their institutional power (lest it leak out to the benefit of the Conseil constitutionnel)
under such large, given notions as “new” and “serious.”111
Thus, from the preceding paragraphs, one can see that although the constitutional
reforms of 2008 to 2010 created a new right for private citizens to challenge the
constitutionality of a law, there are so many ‘filters’ put in place along throughout the
procedure of certifying a question that one might call it not a right of challenge, but rather the
possibility of a challenge, dependant on the fulfilment of explicit criteria, and in the discretion
of the courts.

Priority preliminary rulings on the constitutionality of a law raised directly before the Conseil
d’Etat or the Cour de cassation
As previously noted, one can raise the issue of the constitutionality of a relevant law
not only at the lower court, but also during appeal to an intermediate court, and finally when
directly before the highest courts of the French Republic.112 The challenge of
constitutionality must be written and reasoned, otherwise it will be rejected.113 The Conseil
d’Etat or the Cour de cassation must decide on a constitutional challenge before adjudicating
a challenge based on France’s international engagements first, hence the “priority” notion of
the ruling.114 The two courts must decide on whether or not to refer the challenge to the
Conseil constitutionnel within three months.115 Moreover, the legislative provision attacked
must be relevant to the litigation or the procedure; the legislative provision must not have
been previously declared constitutional by the Conseil constitutionnel; and the question
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presented must be novel or be of a serious nature.116 Generally, if the matter is transmitted, a
final decision may not be made on the case, pending a decision from the Conseil
constitutionnel.117 If the Conseil d’Etat or the Cour de cassation decide to send the matter to
the Conseil constitutionnel, it will do so with a reasoned decision to this effect, along with the
pleadings of the parties involved.118

Procedure before the Conseil constitutionnel
Once the matter is before the Conseil constitutionnel, the parties must be able to
engage in a ‘contradictory’ process, which for the French legislature appears to imply the
presentation of written pleadings that contradict one’s adversary and the ability to make oral
observations during the actual public hearing on the matter.119 The Conseil constitutionnel
has three months to make a decision on the matter, and must inform the President of the
Republic, the Prime Minister, and the Presidents of the Senate and the National Assembly.120
Interestingly, the exchange of information between the parties and the court must take place
by electronic e-mail; the legislature included this requirement given the relatively short delay
that the Conseil constitutionnel has to decide the matter.121
The constitutional reforms give private citizens for the first time the possibility to
challenge allegedly unconstitutional laws that have been promulgated, and for which the
period of ‘preventive’ review by the Conseil constitutionnel has passed. Nevertheless, given
the traditional legicentric French reverence for promulgated laws, the constitutional reforms
of 2008–2010 may be a fairly significant advance by giving more powers to the judiciary, the
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branch that, during the Revolution at the end of the 18th century, was merely conceived of as a
bureaucratic corps, destined to mechanically apply the laws to the litigation at hand.122

An Example of the Current Application of the Constitutional Reforms: The Daniel W.,
et autres Case
The Conseil constitutionnel has not hesitated to use its new powers. As a possible
third “birth” of the Conseil constitutionnel—the first being the creation of the Conseil
constitutionnel in 1958 upon the enactment of the Constitution of the Fifth Republic, the
second being the 1971 decision on the Liberty of Association where the Conseil
constitutionnel authorized itself to control laws on the basis of substantive rights without any
express mention to this effect in the Constitution of the Fifth Republic—on July 30, 2010, the
Conseil constitutionnel published a decision which more or less struck down a large portion
of the legislation, or required the legislature to revisit the laws, on provisional police custody
known as garde à vue.123 The Conseil constitutionnel received two series of renvois (certified
questions) for a preliminary priority ruling on the constitutionality of the laws allowing for
garde à vue (provisional policy custody) and setting up the mechanism by which one can be
detained under the garde à vue legislative dispositions.124 The numerous defendants at the
lower court challenged their detentions and some their convictions under these laws, on the
basis that the laws were unconstitutional; the Penal Chamber of the Cour de cassation heard
the petitions of the many petitioners together and agreed that the constitutionality of these
laws on provisional police custody was in question; the laws on garde à vue, according to the
Cour de cassation, Penal Chamber, implicated the right to defense, the right to an individual’s
liberty, the right to a just and equitable procedure, and the right to not be the subject of an
arbitrary arrest, and such implication of constitutionally guaranteed rights—found in the
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Constitution itself, the Declaration of the Rights of Man, and fundamental rights recognized
by laws of the Republic—was serious and such legal and constitutional questions were not
fully adjudicated by the Conseil constitutionnel, thus justifying a renvoi (certified question)
on such constitutional questions to the Conseil constitutionnel.125
Garde à vue essentially means being held by the police in a police station upon
plausible suspicion of having committed an infraction, of any gravity, and without an arrest
warrant in order to obtain information about the crime or infraction, and probably, inculpate
the detained person.126 In France, one can be detained upon plausible suspicion of having
committed a crime, even a petty crime or misdemeanour, for up to 24 hours.127 This period
can be extended for crimes of a more important nature, such as suspected terrorism-related
activities, and drug trafficking.128 A suspect held in garde à vue is generally deprived of all of
his or her possessions, almost always strip searched, held in secret, and questioned, in order to
obtain self-incriminating oral statements to be used during trial.129 Additionally, the suspect
is not informed at the beginning of the detention that he or she has the right to remain
silent.130 Moreover, the law limits the amount of time a suspect may spend with his or her
attorney to thirty minutes maximum, and the attorney generally is not allowed to be present
during questioning of a suspect.131
In its decision, the Conseil constitutionnel noted that in 2009 there were 790,000
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detentions for questioning, or garde à vue, in France, in a nation of slightly more than 60
million persons.132 Moreover, the majority of persons convicted of misdemeanours and
crimes are convicted solely on the basis of evidence obtained during the detention period, the
garde à vue.133 Finally, the court noted that the number of national police has doubled since
1993, when the Conseil constiutionnel first decided, before promulgation of revisions of the
garde à vue laws, that such revisions were constitutional.134 In a way, there has been, with the
growth of the use of garde à vue, a betrayal of the normally three-part phase of France’s
traditional model of criminal prosecution: the police apprehending, the examining magistrate
assembling relevant and admissible evidence for the dossier (with the parties, prosecutor and
accused, capable of engaging in a contradictory process), and then the presiding judge (or
jury) making a decision on guilt and punishment based on the dossier assembled.135
According to the Conseil constitutionnel, unfortunately, the role of the examining judge
seems to be in the process of being displaced by the excessive use of garde à vue, where the
majority of evidence is now gathered, and where, generally, certain rights seem to not be
respected or diminished in importance, such as the right to counsel.136
Given the change in the facts that lead to a larger application of the laws concerning
garde à vue previously approved as constitutional by the Conseil constitutionnel, the Conseil
constitutionnel concluded that the laws are now unconstitutional, or at least need to be
redefined, particularly because the person detained is not immediately informed of the right to
remain silent, the smallest infractions can lead to detention without an arrest warrant, and the
detained person is denied the effective assistance of counsel, with a law that limits
consultations to thirty minutes and allows the attorney to be barred from interrogations and
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also allows the right to remain silent to not be declared before interrogations.137 It should be
noted that the Conseil constitutionnel did not forcefully state that there is a right to effective
assistance of counsel, or that one has to be informed of the right to remain silent; rather the
Conseil constitutionnel looked to Article 9 of the Declaration of the Rights of Man which
declares that: “As all persons are held innocent until they shall have been declared guilty, if
arrest shall be deemed indispensable, all harshness not essential to the securing of the
prisoner's person shall be severely repressed by law.”138 This Article essentially gives to the
Conseil constitutionnel the task of weighing the proportionality of police measures taken to
ensure the public order (a constitutional value in itself) versus the general rights of defense, of
a just and equitable trial, and of an impartial and independent courts.139 The Conseil
constitutionnel in its decision looked at the general regime of provisional police custody, and
noted that the use of garde à vue was excessive and out of hand (possible for the husband who
has paid all child support but failed to communicate to his ex-wife, as required by law, his
new address).140 Moreover, the rights of defense are harmed by the current excessive use of
garde à vue, where attorneys are not allowed during interrogations, generally, and the person
in provisional police custody is generally not informed of his right to remain silent.141
However, the court did not recognize an explicit right to counsel at a certain point, or the right
of being informed of the right to remain silent; rather, the court noted the current structure and
practice of provisional police custody harmed these rights.142 The Conseil constitutionnel
suspended the effect of its decision on garde à vue until July 1st, 2011, so that Parliament can
debate and vote on a new law.143 The Conseil constitutionnel, more hesitant to use its new
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powers than the current U.S. Supreme Court is to use its long recognized powers, noted that it
is not a legislator, and thus cannot make specific rules on provisional police custody; that is a
task for the legislature, and thus the Conseil constitutionnel deferred the effect of its decision
to allow the legislature time to contemplate its decision and modify the laws on provisional
police custody as necessary.144
Interestingly, in this decision, the Conseil constitutionnel has justified a change in case
law based on a stare decisis-like discussion of the changed factual circumstances.145 It has
annulled a law that it previously said was constitutional, given the perceived excessive
recourse to detention without arrest warrant, without notification of rights, and without
effective assistance of counsel, and it dictated to the Parliament that it must a change a law,
and such revisions will be reviewed again by the Conseil constitutionnel before promulgation,
assuming, very realistically, that the President of the Republic, or the Senate, or the National
Assembly, or 60 members of either house of Parliament petition the Conseil constitutionnel to
review the constitutionality of the law’s future amendments.146 What is interesting is that the
Conseil constitutionnel, to review all the provisional police custody laws—which it had
formerly declared constitutionally compatible before they were promulgated—had to find a
way to overturn its previous decisions.147 In France, the notion of stare decisis and a
discussion on such to overturn case law is a foreign notion; however, interestingly, in this
decision the Conseil constitutionnel largely followed the work a common law high court
would do, and noted the changed factual circumstances, and how it was appropriate to review
its previous case law.148
A Common-Law Court of Constitutionality?
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Legal scholars and political scientists may wonder whether or not the Conseil
constitutionnel has not taken a large step towards a more common-law like high court that has
the power to decide constitutional law issues, and to revisit, through reasoned justification, its
former case law when necessary. There are facts that seem to lend credence to this idea, and
then there are others that could cause one to hesitate before drawing such a conclusion.
First, in Daniel W. et autres the court’s discussion on the change in factual
circumstances since the first decision in 1993 on the constitutionality of the garde à vue laws
seems to resemble a common-law high court’s discussion on stare decisis, and when it is
appropriate to change case law, or disapprove of a law previously approved.149 Justices
O’Connor, Kennedy, and Souter’s discussion on stare decisis in Planned Parenthood, where a
Pennsylvania anti-abortion, spousal notification law was struck down before the United States
Supreme Court, comes to mind on this—particularly, how it was noted that the factual
circumstances had not evolved to such a point as to reconsider the seminal case, Roe v. Wade,
that was consider roughly twenty years earlier and gave woman more or less a right to a first
semester abortion, found in an implicit constitutional right to privacy.150 Furthermore, over
the years, notably since the Liberty of Association case in 1971, the Conseil constitutionnel
has not hesitated to define the fundamental liberties and rights guaranteed in the Constitution
of the Fifth Republic, and to protect these in various advisory opinions, and now, in actual
cases and controversies.151 In this regard, it appears that the Conseil constitutionnel is
becoming the final arbiter on what are the fundamental rights in the French Republic, much as
the United States Supreme Court is the final arbiter on this same point in the United States,
and that this power is extending from merely advisory opinions issued before a law is
promulgated to a real institutional player that may come to have the final word on not only
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what are the rights guaranteed by the French constitution, but also whether various laws
promulgated are in line with the Conseil constitutionnel’s reading of what the French
Constitution protects.152
However, one should not draw conclusions too hastily. The Conseil constitutionnel
has a vary particular role: advising the executive and legislative on the constitutionality of a
law or laws being proposed, and to a more circumscribed extent, defining which laws violate
the rights or liberties that the Conseil constitutionnel has identified.153 Moreover, in France,
both the Conseil d’Etat and the Cour de cassation also identify and define what they believe
are the fundamental rights and liberties in France, within their respective subject matter
domains: administrative law, and civil and criminal law.154 Furthermore, as was discussed in
this article, it was the legislature that granted the Conseil constitutionnel a right to strike down
promulgated laws, and only upon petition by a litigant and after filtration by the appropriate
highest administrative or civil/criminal law court; these traditional high courts could block
any effective use of this new power, or law, by the Conseil constitutionnel, simply by
concluding within the general language of the law that a challenged law does not present a
serious constitutional question or a novel one.155 Moreover, even in its own jurisprudence, the
Conseil constitutionnel has referred to the language in the Preamble to the Constitution of the
Fourth Republic, referenced by the Preamble to the Constitution of the Fifth Republic, that
speaks of fundamental principles recognized by laws of the Republic.156 This observation
supposes that the Conseil constitutionnel could never have as large a role in defining
constitutional rights, as the U.S. Supreme Court does, as the rights it finds must have first
been enacted by the legislature.
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The Conseil constitutionnel has recognized that a large portion of fundamental
rights and liberties are to be defined by the past legislation of the Republic.157 This is in stark
contrast to the United States where from nearly the beginning the United States Supreme
Court, in Marbury v. Madison, recognized its role as final arbiter of constitutional law, and in
later case law, particularly City of Boerne v. Flores, refused to recognize any role of the
United States Congress in defining the fundamental rights and liberties guaranteed by the
Constitution, or at least in expanding rights that the Supreme Court had already determined in
previous case law.158 Nevertheless, the decision in Daniel W. et autres in France was very
interesting, and it remains to be seen how far the Conseil constitutionnel will go in asserting
its role in French constitutional law, and how deferential it will remain to the legislature, and
to what extent the Cour de cassation and the Conseil d’État may block the effective use of
this new power, in the concern that the Conseil constitutionnel is eating away, institutionally,
at their own power.159
The constitutional reforms in 2008 to 2010 in France give private litigants an
important new tool, and it also gives the Conseil constitutionnel the right to get a second look
on any laws it examined in the past, or over which the executive and legislative branches may
have colluded not to get reviewed by the Conseil constitutionnel. It is maybe difficult not to
get at least somewhat impassioned about the new reforms and the novel possibility in France
for the Conseil constitutionnel to review laws after promulgation for the first time; that is,
there has been an even further destruction of the loi-écran, the protective screen in French
political and legal theory whereby enacted statutes confer to themselves a protective screen
once the period of constitutional review has passed and the law has been promulgated, after
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which, before the present reforms, the Conseil constitutionnel could not exercise any power of
control.160
Perhaps one should probably not be too hasty in comparing common law
supreme courts to the Conseil constitutionnel. The reforms give more power to the latter
body, yet these are new powers that are specifically defined in an organic law, passed by a
legislature, which is far from a broad grant of power, or at least a strong tradition of
exercising vast powers of constitutional review, as is the case with the U.S. Supreme Court.161
Change has occurred, but the Conseil constitutionnel, unfortunately or fortunately, is still just
a conseil—a council, and not a cour, or court. It depends on the traditional high courts, the
Cour de cassation and the Conseil d’État, in feeding it cases, or not feeding it cases.162 It is
not a court of general jurisdiction on constitutional matters, nor properly an appellate court of
constitutional matters within the context of a double degree of jurisdiction, as again, it
depends on the other two high courts to send it cases.163 It is hard to imagine the traditional
high courts giving up too much of their institutional prerogatives, or of the Conseil
constitutionnel breaking too hard from the French Republican model and fashioning laws
itself as the U.S. Supreme Court in essence does from time to time.164 Nevertheless, it does
constitute at least a theoretical challenge for the French Republican or the Rousseauist model
of the State and its political and judicial organs.
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